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Priorities of Mechanic’s Liens Over Other Liens” 


By N. B. Netson of the Los Angeles Bar. 


4 


As a general rule, as against other in- 
cumbrances and liens, such as mortgages 
and trust deeds, a mechanic’s lien takes 
precedence according to the time it attaches 
to the property, being superior to incum- 
brances and liens which have attached sub- 
sequent to that time, but subordinate to 
incumbrances and liens previously existing. 
This rule, like all rules of law, is subject 
to numerous exceptions. In California the 
time of the execution of the contract for 
the improvement has no bearing upon the 
time when the mechanic’s lien attaches. In 
this State the lien attaches as of the date 
when the work was first commenced or the 
first materials were actually delivered upon 
the premises. (Community Lumber Co., v. 
Chute (Cal. App.), 284 Pac. 466.) The 
fact that the owner has plans and specifica- 
tions prepared for such work prior to the 
commencement of work or furnishing of 
materials upon such building does not cause 
the rights of the lien claimants to relate 
back as of such date so as to displace the 
priority of an incumbrance which has at- 
tached prior to the commencement of such 
work. The work contemplated by the stat- 
ute, so as to give priority to the lien claim- 
ants, must be of such visibility as to give 
notice to all persons dealing with the prop- 
erty that in so doing they must take into 
consideration the rights of those bestow- 
ing labor or supplying material. (Bank of 
Italy v. McGill, 93 Cal. App. 228, 269 Pac. 
200. ) 

In order that a mortgage or deed of trust 
may retain its priority over mechanic’s liens 
upon the property covered by it, it is essen- 
tial that such mortgage or deed of trust 
shall be recorded in the manner prescribed 
by the recording acts. (Smith v. Anglo- 
Calif., T. Co. (Cal.), 271 Pac. 898.) If the 
property is registered under the Torrens 
Title Act it is essential that such instrument 
be recorded pursuant to the requirements 
of such statute. Conversely, the mechanic’s 
liens must also be recorded pursuant to the 
requirements of such act if the property 


—_— 


sought to be impressed with such lien is 
registered under the terms of such act. 

A valid mortgage or deed of trust shall 
have priority over mechanic’s liens. The 
fact that such incumbrance is subordinate 
to the rights of others, as where the mort- 
gagor did not at the time ef its execution 
own the fee, but had an equitable interest, 
does not affect its priority over mechanic’s 
lien. (Smith v. Anglo-Calif. T. Co. supra.) 

Where a building is constructed under 
one general contract for the entire work, 
the contractor and his workmen, material- 
men and subcontractors, have a lien which 
is superior to an incumbrance which may 
attach to the premises subsequent to the 
commencement of the work or furnishing 
of materials. And this is true even though 
some of the subcontracts are let, and work 
done, after the mortgage or trust deed at- 
taches to the property. The fact that the 
original contract is not recorded as required 
by the statute does not affect the lien claim- 
ants, as each of them has a blanket lien 
which relates back to the commencement of 
the work or furnishing of materials. (Sim- 
mons Brick Co. v. Hetzel, 72 Cal. App. 1.) 

An entirely different situation is pre- 
sented where the contract for such work 
is let by the owner under separate contracts, 
as where one has the contract for the exca- 
vation; another the plumbing; and another 
furnishes the wood material, and labor, and 
so on, all of which is done under the direct 
supervision of the owner. This question 
has not been squarely passed upon in this 
State, but the Supreme Court of Idaho in 
construing a statute identical with ours, has 
held that where an incumbrance has been 
recorded prior to the letting of some of 
such separate contracts, but subsequent to 
other contracts, the subcontractor whose 
contract was let subsequently does not have 
a lien which relates back to the work done, 
or materials furnished, under some of the 
prior contracts. As such contracts are sep- 
arate and independent of each other they 
do not tack. (Pac. States Sav. Co. v. Du- 
bois, 11 Ida. 513, 83 Pac. 513.) 





_*Epitor’s Note: This is the first of a series of articles by Mr. Nelson, treating 
various phases of the subject of mechanic’s liens. Other articles of the series will appear 


in subsequent issues of the BULLETIN. 
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\s a general rule, the purchase money 
mortgage is not subordinate to mechanic’s 
liens where the vendor at the time of its 
execution had no interest in the land which 
he could incumber by a mechanic’s lien. 
The after acquired title to the property can- 
not relate back under such circumstances 
so as to give effect as against the former 
owner. (Ludy v. Zumwalt, 85 Cal. App. 
119, 259 Pac. 52.) But if the vendee has 
gone into possession before the execution 
of such mortgage and begun making im- 
provements with the knowledge and consent 
of the vendor, mechanic’s liens arising out 
of the making of such improvements are 
superior to the liens of such mortgage. 
(Avery v. Clark, 87 Cal. 619.) The priority 
of a purchase money mortgage extends to 
the entire amount due and unpaid thereon 
and not its face value. The rule that a 
purchase money mortgage has priority over 
mechanic’s liens applies only where the 
mortgage is given to the vendor at the time 
when the vendee had no interest which he 
could incumber with a mechanic’s lien. It 
does not apply where the money to pay the 
vendor is secured from a third person in 
the usual course of business who is given 
the mortgage as security for such loan. The 
legal title acquired by the vendee is free 
from the rights of the vendor, and a person 
loaning money to such vendee stands in the 
same position as any other lender of money 
on mortgage security, and takes the prop- 
erty subject to any liens which may have 
attached. (Thomas v. Hoge, 58 Kan. 166, 
48 Pac. 844.) But where the purchase 
money mortgage is made as a part of the 
transaction for the purchase of the prop- 
erty and contemporaneous therewith, the 
proceeds being used to pay the vendor the 
purchase price, or a part thereof, the holder 
of such mortgage has the same rights as 
the vendor then had. If the vendor, had he 
obtained the mortgage, would have taken 
the same free from mechanic’s liens, the 
holder of the mortgage, in such case, would 
also take the same free from such liens. 
(Birmingham Bldg., Assn. v. Boggs, 116 
Ala. 587, 22 So. 852.) 

A mortgage or trust deed, the proceeds 
of which are to be used for building pur- 
poses, stands upon the same footing as any 
other mortgage or trust deed. A mortgage 
or deed of trust, made in good faith, to 
cover future advances, is valid, not only 
as between the immediate parties to the 
instrument, but as against subsequent pur- 








chasers and incumbrancers, if properly re- 
corded. The mortgage or trust deed, as 
against subsequent incumbrancers and lien 
claimants, becomes a lien for the whole sum 
advanced from the time of its execution, 
and not from each separate amount ad- 
vanced from the time of such advancement, 
although the right to enforce the collection 
thereof can only arise upon each advance 
being made. (Brush v. Bohan & Co. (Cal. 
App.), 283 Pac. 126.) There is a marked 
distinction between advances which are op- 
tional with the mortgagee, and advances 
which are obligatory and the amounts of 
the same are definitely fixed. Where the 
mortgagee has obligated himself to make 
advances, such advances tack, and the mort- 
gage, when recorded, is a valid lien for all 
the advances actually made after notice of 
subsequent mortgage, lien or incumbrance 
on the property. Where, however, the mort- 
gagee is not obligated to pay the full 
amount of the sum named, or to make all 
advances mentioned in the mortgage, but 
has an option to do so or not and he makes 
advances of payment after having notice 
that a lien has attached in favor of lien 
claimants, his lien for payments or ad- 
vances made after such notice, will be sub- 
ordinate to the junior incumbrances or 
lien claimants, and each of such advances 
will be deemed the equivalent of a new 
mortgage. In such case the mortgage lien 
attaches as, and when, the optional ad- 
vances are made. (Fuller & Co. v. McClure, 
48 Cal. 185.) 


Whenever the priorty of mechanic’s liens 
has been established, the right of priority 
extends not only to the amount of such 
liens, but also to the statutory costs. 

At common law, a mortgage or lien upon 
land carried with it not only the buildings 
or improvements erected thereon at the 
time it attached, but all subsequent build- 
ings, improvements or repairs thereto 
merged into the realty and became subject 
to the mortgage. This is the law today 
except in so far as changed by statute or 
agreement of the parties. The lien of me- 
chanics and materialmen is purely statu- 
tory, and its operation and extent are de- 
fined and limited by statute. Where me- 
chanics and materialmen have notice of the 
existence of a mortgage or deed of trust, 
actual or constructive, which is given ex- 
pressly for the purpose of securing funds 
to construct an improvement, and know 
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that the funds thus obtained are being ap- 
plied in that way, their rights must be held 
subordinate to that of the mortgage, to the 
extent of such advances, because of such 
knowledge. In other words, when they 
know that a structure upon which they are 
engaged has been pledged as security for 
advances to be applied towards its con- 
struction by a contract entered into before 
the work of erection or repair was com- 
menced, they are bound by such arrange- 
ment up to the extent that funds under such 
contract are actually advanced and applied 
to the construction or repair of such build- 
ing. (Finkling v. Jackman, 203 Cal. 657.) 

Nearly all mortgages and trust deeds 
now in common use contain stipulations for 
security by such instruments of all expend- 
itures made by holders thereof, such as pay- 
ment of taxes, insurance, assessments, 
cultivation, for the preservation of the prop- 
erty hypothecated for the security of the 
indebtedness evidenced thereby. As _ to 
whether or not such expenditures have pri- 
ority over liens of mechanics and material- 
men which have attached prior to the mak- 
ing of such expenditures, there are but 
few decisions available, all early cases. 
Such cases hold that payments made by the 
holder of the mortgage or other incum- 
brance subsequent to the time of the ac- 
crual of mechanic’s liens are inferior and 
subordinate to such mechanic’s liens. ( Bis- 
sell v. Lewis, 56 Iowa 231, 9 N. W. 177.) 
The same rule applies to attorney’s fees. 
(Garrett v. Adams, (Tenn. Ch. App.) 39 
S. W. 730.) 

The extension or renewal of a mortgage 
does not affect in any manner its right of 
priority. And this is true even if the prior 
mortgage is released through ignorance of 





an intervening mechanic’s lien. It is a famil- 
iar rule that if one takes a new mortgage 
as a substitute for a former one, and can- 
cels and releases the latter in ignorance of 
an existing lien upon the mortgaged prop- 
erty, equity will, in the absence of some 
special disqualifying fact, restore him to 
his former position when it can be done 
without interfering with any new rights on 
the faith of the altered condition of the 
record. (Parker v. Tout (Cal.) 279 Pac. 
431.) Where the substituted mortgage is 
for a larger amount than the prior mort- 
gage, there is a conflict of authority as to 
whether the new mortgage may retain its 
priority. In some States the courts hold 
that the fact the subsequent mortgage is 
for a larger amount will not displace its 
right of priority. (Nunemaker v. Kudhavy, 
197 Iowa 962, 196 N. W. 1009), while 
other courts hold that the right of priority 
is lost (Easton v. Brown, 170 Mass. 311, 
49 N. E. 433). In California the courts 
hold that the mortgage retains its priority 
as to the amount of principal and interest 
of the prior mortgage, but as to the addi- 
tional advances provided for under the new 
mortgage, the same is subordinate to the 
rights of lien claimants that have attached 
prior to the recordation of such mortgage. 
(Parker v. Tout, (Cal.), 279 Pac. 431.) 
As a general rule, the substitution of one 
mortgage for another between entirely dif- 
ferent parties does not give the new mort- 
gage the priority enjoyed by the mortgage 
which is paid and cancelled of record with 
funds realized from the subsequent mort- 
gage. Equity may in a certain case grant 
the subsequent mortgage priority over me- 
chanic’s liens which have intervened. (Im- 
proved Bldg. Assn. v. Larkin, 88 N. J. Eq. 
52, 101 Atl. 1043.) 
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Protecting the Approach to the Airport 
by Regulation 





By W. Jerrerson Davis, Chairman, Committee on Aeronautical Law, 
Los Angeles Bar Association. 


The necessity of preventing obstructions 
in the vicinity of airports which would 
interfere with the landing and _ taking-off 
of planes is obvious. The threatened erec- 
tion of a “spite fence” in connection with 
a New York airport is an illustration of 
this necessity. The increased activity in 
connection with an airport has a tendency 
to attract business, particularly enterprises 
intending to serve accomodations for those 
visiting airports. An airport, being in the 
nature of a clear area like a park, might 
attract apartment houses, hotels and other 
similar structures. The erection of build- 
ings to house these enterprises might go to 
such an extent as to interfere with the use 
of the airport. The erection of flag poles, 
wireless towers, power lines or similar ob- 
structions might have the same result. 

The possible methods by which a munic- 
ipality or political subdivision of a State, 
might protect its airports are: 

The acquisition of adjoining land or of 
the easement thereover either 
1. By purchase, 

2. By condemnation, 
3. By zoning, or, 
4. By regulation under the police power. 

The easement might be by user over the 
statutory period, but this method of acquisi- 
tion is doubtful. 

The fourth method, that of securing 
through the Board of Supervisors of Los 
Angeles County the adoption of an ordi- 
nance which will reasonably restrict the 
height of buildings and other obstacles 
within the surrounding territory, is of par- 
ticular interest at this time in view of the 
opinion drafted by County Counsel Mat- 
toon’s office that there are “no court deci- 
sions which would justify extending police 
powers to accomplish such a purpose.” I 
cannot but feel that such an ordinance is 
‘ within the proper scope of the police power 
and is constitutional. 

The County of Los Angeles possesses 
full power to adopt proper ordinances for 
the reasonable protection of the public 
health, safety and welfare, even though such 
ordinance may affect the use of private 
property. (California Constitution, Article 





11; Political Code section 4041.) 

There are many ordinances which have 
been sustained restricting the height of 
buildings to insure fuller fire protection or 
more adequate sanitary conditions. (Wulf- 
sohn y. Burden, N. Y., 150 N. E. 120; 43 
A. L. R. 651,660; Welch v. Swasey, Mass., 
79 N. E. 745; 214 U. S. 91; Brougher v. 
Bd. of Public Works, Cal., Sup. Court, 
Oct. 31, 1928.) 

The validity of an ordinance prohibiting 
the erection of roof signs above a certain 
height to guard against the hazards of high 
winds has been upheld. (People v. Ludwig, 
N. Y., 113 N. E. 332.) 

Extension of the police power to meet 
the varying requirements of modern city 
life has been particularly emphasized in the 
many zoning decisions and the restrictions 
thereby imposed upon private property 
rights. Types of such ordinances are those 
protecting modes of public travel over high- 
ways, railroads and navigable streams. 

The rule enunciated by the courts is that 
such ordinances must be reasonable and not 
more oppressive with regard to private 
rights than reasonably required to secure 
the sought for public protection and uni- 
formity through the county in application 
to all matters sought to be regulated. Coun- 
ty ordinances, however, can not be operative 
within municipal territory. 

The various landing fields in or adjacent 
to the county territory may present condi- 
tions which vary to such an extent that no 
single ordinance could be made to apply to 
all landing fields. Moreover it is not a coun- 
ty function to protect the facilities of a 
municipality as such. 

Consideration should be given rather to 
the protection of the safety of the public 
itself in its enjoyment of air transportation. 
Aircraft operating upon regular schedules 
in the carrying of commerce and passengers, 
generally carrying heavy loads and flying 
in all kinds of weather, must be assured at 
all times of safe avenues of approach to 
established terminals. The adoption of ordi- 
nances to eliminate undue dangers to such 
traffic becomes essential in the aid of the 
public welfare of those traveling the coun- 
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ty’s airways when required to fly near the 
earth for the purpose of landing or taking 
off in flight. 

Such an ordinance as proposed by the 
Regional Zoning Commission would be in 
full accord with provisions of the Political 
Code, section 4056-C, empowering counties 
to establish and further commerce and navi- 
gation by air. 

As an example of the type of ordinance 
designed to meet just such a condition, at- 
tention is called to the action of the Board 
of Port Commissioners of the City of Oak- 
land, which passed the following ordinance, 
designed to accomplish the purpose of pre- 
venting the erection of obstacles within the 
immediate vicinity of the Oakland Munic- 
ipal Airport which might have a tendency 
to interfere with air traffic. 

‘““PorT ORDINANCE No. 45 

“An ordinance Regulating the Erection 
and Maintenance of Obstructions Dan- 
gerous to Aerial Transportation Adjacent 
to or Near the Oakland Municipal Air- 
port. 

“Whereas, the Oakland Municipal Air- 
port has become and is a public air navi- 
gation facility regularly used as a ter- 
minal in connection with the operation 
of aircraft as common carriers for trans- 
porting passengers, merchandise and/or 
United States mail by air on established 
schedules between the City of Oakland 
and other localities, and the public safety 
requires the protection of the established 
air lines of commerce and navigation 
patronizing said airport, now therefore, 

“Be it ordered by the Board of Port 
Commissioners of the City of Oakland 
as follows: 

Section 1. It is hereby declared unlaw- 
ful for any person, firm or corporation 









to erect or maintain any smoke stack, 
flag pole, elevated tank, radio station, 
tower, building, or other structure or 
obstruction to the operation of aircraft, 
of a height in excess of fifty (50) feet 
within one thousand (1000) feet of the 
exterior boundaries of the Oakland 
Municipal Airport. 

“Section 2. Any violation of this ordi- 
nance shall be deemed a misdemeanor, 
and shall be punishable by a fine not ex- 
ceeding five hundred dollars ($500) or 
by imprisonment in the city prison for 
not more than six (6) months, or by both 
such fine and imprisonment. Each day's 
continuation of a violation of any of the 
provisions of this ordinance shall be 
deemed a separate and distinct offense. 

“Section 3. This ordinance shall take 
effect immediately.” 

Problems in Municipal Regulation 

When an airport is within the municipal 
boundaries and the municipality has the 
power either express or by implication to 
regulate, no difficulty can be anticipated if 
such power is reasonably exercised. Where 
the airport is situated outside the bound- 
aries of the city in an adjoining political 
subdivision, or where two or more political 
subdivisions operate an airport jointly, the 
difficulty with reference to which munici- 
pality shall have the power to regulate is 
apparent. For example: Where a munici- 
pality owns and operates an airport in an 
adjoining county, would the regulatory 
power be vested in the county in which the 
airport is situated or would it be possibie 
to delegate to the municipality the power 
of regulating territory in the county, a dis- 
tinct political subdivision? A distinct prob- 
lem of regulation arises in connection with 
the operation of seaplane ports on navigable 
streams. 
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KEITH CARLIN 
Former Secretary to Governor Young 
announces the opening of his Law Offices 
SUITE FOUR TWENTY-THREE 
ASSOCIATED REALTY BUILDING 
Los ANGELES 
For the general practice of Law 
F Aber 7771 
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JEROME H. KANN 


announces the removal of his law offices to 
Suite 808 C. C. Chapman Building 
756 South Broadway 
Los Angeles 
specializing as before in counsel work on 
Briefs and Appeal Matters 
TUcker 4516 




















The firm of 
HURT & HOWARD 
heretofore having offices at 
702 A. G. BARLETT BUILDING, has been dissolved 
MR. ARTHUR C. HURT 
will continue the general practice of law at the same address 


MR. JAMES H. HOWARD 
formerly City Attorney of Pasadena, will have offices at 
1001 Citizens NATIONAL BANK BUILDING, 


devoting special attention to public corporations, street law 
and water rights, in association with 


MR. ARTHUR M. ELLIS 
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Fellow Members, 
Los Angeles Bar Association: 

The Board of Trustees are deeply grate- 
ful for the interest the members of Los 
Angeles Bar Association are showing in our 
activities, and we are more than pleased 
with the evidence of co-operation already 
manifested. With the combined support of 
all of our membership, our continued suc- 
cess is assured. 

The other bar associations in Los An- 
geles County have shown a disposition to 
unite with us in carrying on our activities, 
and a definite plan is now under way look- 
ing to the affiliation of all of the said bar 
associations with ours. This work is under 
the immediate supervision of our Senior 
Vice-President, Irving M. Walker, Esq., 
and he is in frequent communication with 
the officers of the other associations. 

The members are urged to study care- 
fully the proposed Amendment to our By- 
Laws which was printed in the March issue 
of the BuLLETIN because that amendment 
will be voted upon at the meeting of the 
Association to be held on April 24, 1930. 
This is an important amendment and final 
decision by the Association will, in my opin- 
ion, have a direct bearing on our judicial 
campaigns. 

The attention of the members is called 
especially to that provision of Section 3 of 
Article VIII of the By-Laws of Los An- 
geles Bar Association which provides as 
follows : 

“Tt shall be contrary to the spirit and 
purpose of the plebiscite for any candi- 
date to campaign for himself or herself, 
or for any member or members of the 
Association to campaign or join in a cam- 
paign for the support of any candidate by 
petition, circulars, letters, postals, tele- 
phone, or otherwise to endeavor to influ- 
ence the vote of the plebiscite.” 

We cannot emphasize too strongly the 
position of Los Angeles Bar Association in 
the judicial campaigns. Our plan is to take 
a plebiscite of the membership of our Asso- 
ciation (and this year it is our desire to 
take a plebiscite of all of the members of 
the bar associations in Los Angeles Coun- 
ty) on the various candidates for judicial 
positions, in order that we may ascertain 
the composite opinion of the members as to 
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the best candidate for each position. The 
plebiscite is to be taken between the time 
for filing declarations and the last day for 
filing petitions. This year it will be taken 
between May 23rd and June 21st. The 
Association has laid down certain rules 
governing the plebiscite and these will be 
strictly followed. When the Association, by 
its plebiscite, has endorsed candidates for 
these judicial positions, it will conduct a 
vigorous but dignified campaign to procure 
the election of the endorsed candidates, 
Unless especially authorized by the Board 
of Trustees to do so, no campaign will be 
made against any candidate. 

Heretofore, far too few members have 
availed themselves of the opportunity to 
vote at the plebiscite. We do not know the 
reason for this. It may be due to careless- 
ness or it may be due to indifference, but 
it certainly is unpatriotic. As members of 
Los Angeles Bar Association, we have the 
duty of citizenship to perform, and certain- 
ly men and women in our profession should 
not fail to exercise the franchise. We want 
to see a full vote at the coming plebiscite. 

We believe that we are performing a real 
civic duty; and we want, and expect, the 
united support of the members of the Asso- 
ciation. The raising of campaign funds is 
a burden which should be borne by all of 
the members of the Association. If each 
member would contribute to this fund it 
would not entail a hardship on anyone. 

The attendance at the last meeting of the 
Association in the banquet room of the 
Alexandria Hotel was far beyond the ex- 
pectations of some. The presence of the 
past presidents of the Association showed 
the continued interest of the leaders of the 
bar in our work. Everyone was pleased to 
hear Mr. Mott, Mr. O’Melveny and Mr. 
Hunsaker. 

We plan to make each succeeding meet- 
ing of our Association as good as the last, 
or if possible, even better. Our April meet- 
ing will be addressed by Dr. Max Ferrand, 
Director of the Huntington Library, who 
will speak on some of the rarities in the 
Huntington Library of interest to the legal 
profession. There will be a special musical 
program. As heretofore stated, we shall 
vote on the Amendment to the By-Laws 


(Continued on Page 238) 
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governing certain phases of the plebiscite. 






(Continued from Page 236) 
expect you to do the same. 


If you do not attend these monthly meet- 
ings, you will always be sorry. HIS DUTY! 
We are going to give the Bar Association j ; 


the full benefit of what ability and energy NorMAN A. Balti, 








ANNOUNCEMENT 


from the 
GOLF COMMITTEE 


By special arrangement with the management of Hotel Del 
Mar, the week-end of May the 3rd and 4th has been set aside by 
the hotel for the entertainment of the Los Angeles Bar Association 
golfers and their families. Reservations will be limited to 150 
persons, with a special reduced rate of $7.00 per person per day, 
American plan, including the use of the Del Mar golf course. The 
wives and families of members of the Association are included in 
this invitation and are expected to attend. The chairman of your 
Committee recently made the trip for the purpose of inspection 
and found the accommodations entirely as represented and the 
food and service exceptionally good. 

There are many forms of entertainment in addition to golf, 
including bridge, tennis, swimming and horseback riding. 

To make this event the success we anticipate, we must have 
your reservations as early as possible, and remember, only 150 can 
be accommodated. 

Our tournament will be played at Rancho Santa Fe (six miles 
from Del Mar)—18 holes to be plaved either Saturday afternoon, 
or Sunday morning, leaving the Del Mar course for the use of 
players who are not entered in the tournament. 

Mr. Roger Marchetti has donated a very beautiful and *‘use- 
ful’’ cup for the use of the Committee, which will be presented to 
the winner of this tournament. 

The hotel is desirous of making this an annual event and 
therefore offers a perpetual cup, to be presented to any member 
of the Association winning it three times. 


WRITE OR PHONE YOUR RESERVATIONS TO 
Ernest E. Noon, Chairman, 
924 Fidelity Bldg., VAndike 8881. 





Place on your calendar a memorandum reserving the week end of May 30, 1930, 
(Decoration Day) for a family trip to Lake Arrowhead. Details in next Bulletin. 
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California 


The firm that uses its home State 
name assumes the added responsi- 
bility of living up to all that name 
stands for. 


Its reward is that atmosphere of 
confidence and strength which the 
name itself imparts. 


(lifornia [itle [nsurance (Gmpany 


LOS ANGELES, CALIF. 





626 South Spring St. Phone TRinity 3221 
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LANGDON PHOTOPROCESSES 
7th Floor ~I.W Hellman Bldg~ 
124 W.4th St. Los ANGELES 


Phone TRinity 5068 





We have just installed another feature of photoprocess work, 
photolithography,—_the ROTOPRINT. 


Its particular application to the Legal Profession is to enable 
the Appellant’s attorney to put in his Printed Brief on Appeal, 
copies of maps, documents with interlineations, checks showing 
handwriting and endorsements, photographs of buildings and 
accidents, which actually show to the Appellate Court, and 
others receiving a copy, what the witness had when he testified, 
and upon which the jury or court based its verdict. 


By this process we eliminate all cuts, and furnish you the 35 
copies ready for inserting in the Brief. 


Mr. Langdon’s experience as a court reporter, and more re- 
cently as reporter of the 1928 Grand Jury, enables him to see 
the work is done in proper manner. 


Business ~Photographers 
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Dividend Rights of Holders of Non-Cumulative 


Preferred Stock 


By WitiiaM E. Bacter of the Los Angeles Bar; Deputy City Attorney. 


With the expansion of the modern cor- 
poration, our courts have been called upon, 
with ever-increasing frequency, to involve 
themselves in their internal structures to 
the end that substantial rights and expecta- 
tions be not impaired. The case of holders 
of non-cumulative preferred stock illus- 
trates the continual conflict going on be- 
tween framers of corporate charters and 
courts of. equity. 

The accepted distinction between cumu- 
lative and non-cumulative preferred stock 
is that the former has a right to certain 
definite dividends earned every year and, 
upon failure to receive that percentage in 
a certain year, this right is carried over 
from year to year but, eventually, must be 
paid before dividends can be paid on the 
common stock. Non-cumulative stock, on 
the other hand, is generally meant to be 
such that the right to dividends for a cer- 
tain year, if not received in that year, is 
forever lost. (Cook, Corporation, 8th ed., 
p. 3273.) Problems of construction arise 
when this distinction is analyzed. It de- 
velops that two conclusions can logically 
be reached. 

When it is said that dividends not re- 
ceived are lost to holders of non-cumulative 
stock, does this mean that even if there 
have been earnings sufficient to pay divi- 
dends, they are nevertheless lost if not de- 
clared by the directors, or is it the rule 
that the right to dividends becomes fixed 
when earnings sufficient to pay them exist? 
The orthodox view has been that, as to non- 
cumulative stock, the matter lay entirely 
with directors and, if there was no declara- 
tion in a certain year, the right to dividends 
for that year was forever gone. (Norwich 
Water Power Co. v. So. Ry. 11 Va. Law 
Reg. (N.D.) 203.) 

While the majority of jurisdictions ad- 
here to this doctrine, there have been sharp 
dissensions and several courts have taken a 
view more disposed to. assist the preferred 
stockholders. In the case of Barclay v. 


Wabash Railway Co., 30 F. (2nd) 260, the 
matter of the rights of directors to with- 
hold dividends from such stockholders was 
squarely _presented.. The holders of Class 


A preferred stock of the Wabash Railway 
Company brought a bill to have it declared 
that they, as holders of such stock, were 
entitled to receive preferential dividends up 
to five percent for each fiscal year from 
1915 to 1926 inclusive to the extent that 
such dividends were earned in such fiscal 
years but were unpaid, before any divi- 
dends were paid upon other stock; and that 
the company be enjoined from paying divi- 
dends upon preferred stock B or common 
stock unless it should first have paid such 
preferential dividends of five percent to 
the extent that the company had net earn- 
ings available for the payment and that such 
dividends remained unpaid. The instrument 
of incorporation of the company provided 
that in the event of liquidation the holders 
“shall be entitled to be paid in full out of 
the assets of the Company the par amount 
of their stock and all dividends thereon de- 
clared and unpaid before any amount shall 
be paid out of said assets to the holders of 
any other stock of the Company.” 

The court, by a divided vote, decided that 
the preferred stockholders could maintain 
such a bill. 


The matter was subsequently taken to the 
United States Supreme Court. (It may be 
of interest that the present Chief Justice, 
Charles Evan Hughes, appeared for the 
successful appellant.) The decree of the 
Circuit court was reversed in Wabash Rail- 
way Company v. Barclay, 280 U.S. 197, 
decided January 6, 1930. The Supreme 
Court, in its opinion, upheld the right of 
the corporation to limit, by contract, the 
rights of the preferied stockholders to those 
dividends only which had been actually de- 
clared. The following paragraph, contained 
in the opinion of Justice Holmes, is perti- 
nent : 

“When a man buys stock instead of 
bonds he t:kes a greater risk in the busi- 
ness. Neo one suggests that he has a right 
to divideads if there are no net earnings. 
But the investment pre-supposes that the 
business is to go on, and therefore even 
if the:e are net earnings, the holder of 
stock, preferred as well as common, is 
entitled to have dividends declared only 
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out of such part of them as can be ap- 
plied to dividends consistently with a 
wise administration of a going concern. 
When, as was the case here, the divi- 
dends in each fiscal year were declared 
to be non-cumulative and no net income 
could be so applied within the fiscal year 
referred to in the certificate, the right 
for the year was gone. If the right is 
extended further upon some conception 
of policy, it is enlarged beyond the mean- 
ing of the contract and the common and 
reasonable understanding of men.” 

It is submitted that this decision of our 
highest court can be criticised both from a 
practical and theoretical point of view. 

It should first be borne in mind that 
holders of all preferred stock occupy a none 
too strong position from the standpoint of 
control of the policies of the company. Pre- 
ferred stock is really a form of investment 
and is ordinarily used to finance the cor- 
poration, leaving control in other hands. 
(34 Yale Law Journal 657.) It is limited 
in rights and is often voteless. Non-cumu- 
lative stock is further restricted by reason 
of its inability to share in dividends for 
past years where no earnings were had. 
Such stock is, more than any other, entitled 
to the protection of the courts. There is no 
more reason why directors should be able to 
place earnings out of the reach of non-cu- 
mulative stockholders, if such earnings actu- 
ally existed in a certain year, than out of the 
reach of cumulative preferred holders. By 
the simple device of putting earnings of a 
certain year back into capital, the directors 
can make non-cumulative stock valueless as 
far as dividends are concerned. If this is 
done over a period of years, the result will 
be that common stockholders will benefit by 
reason of all the earnings thus piled up at 
the expense of the preferred holders. So 
in the Wabash Railway case, by “ploughing 
back” earrings into capital, a surplus of 
over $16,000,000 was created, and this sum, 
accumulated at the expense of the preferred 
stock was, by the decision of the Supreme 
Court, distributed to the common stock. 

From a theoretical standpoint, it would 
appear that non-cumulative stock is being 
dealt with harshly. Suits by holders of 


cumulative preferred stock to force a decla- 
ration of dividends where there have been 
earnings are well recognized by the courts. 
(Thompson on Corporations, 3rd Ed. Vol. 
7, p. 222.) And this is true even though the 
matter of declaration of dividends is left in 








the discretion of the directors. In the case oj 
non-cumulative stock, where the charter 
provided that dividends shall be paid oy 
of earnings and nothing is said about deecla- 
ration of dividends, it has been held that 
dividends earned in past years but not dis- 
tributed must be paid — that a promise to 
pay such dividends when earned has been 
made and if the promise has been unfulfilled 
in the past such past breaches must be taken 
care of when there is opportunity. (New 
York R.R. v. Nickals, 119 U.S. 296: 
American Steel Foundries v. Lazear, 204 
Fed. 204; Wood v. Lary, 47 Hun. (N.Y) 
550.) 

Where the matter of dividends is left to 
declaration by the directors, no more right 
should exist to deprive the non-cumulatiye 
holders of earnings than in the case of 
cumulative holders. A non-cumulative pre- 
ferred dividend for any year to the extent 
that it is earned in that year is no more 
inchoate and unenforceable than a cumula- 
tive dividend. Just as a cumulative holder 
acquires an interest in the nature of a 
charge or lien for all deficiencies in earn- 
ings for past years, so a non-cumulative 
holder should have his actual earnings pro- 
tected. The only valid distinction between 
cumulative and non-cumulative stock would 
appear to be that where cumulative stock 
is entitled to have earnings for all past years 
made up if not obtained in those years, in 
the case of non-cumulative stock dividends 
are only due for those years in which they 
were actually earned. (11 Virginia Law Re 
view 553.) That the earnings of non-cun- 
ulative holders made into capital are a 
charge on that capital is recognized in the 
case of Bassett v. Cast Iron Pipe Co., 75 
N.J. Eq. 539, where upon dissolution of 
the company, the common stockholders were 
permitted to share in the capital only after 
the back earnings had been paid to the non- 
cumulative holders. Some courts have gone 
further and have recognized the unfairness 
of permitting directors by failing to declare 
dividends to deprive non-cumulative holders 
of earnings actually realized. (Moran v. 
Cast Iron Co., 74 N.J. Eq. 389; Day v. 
Cast Iron Co., 95 N.J. Eq. 389; Collins v. 
Portland Elec. Co. 7 Fed. (2nd) 221; Star 
Publishing Co. v. Ball, 192 Ind. 158.) These 
cases, while in the minority, appear to 
reach a more just result. (Berle, Law of 
Corporation Finance, Ch. V.) They recog- 
nize that, once earnings to pay dividends 
have actually been achieved, the position of 











ee eee a a _ 


~—amierert eer ~ 


¢, 





e Case of 
charter 
paid out 
ut decla- 
eld that 
not dis- 
omise to 
1as_ been 
ifulfilled 
be taken 
7. (New 
S. 296: 
ear, 204 
( N.Y.) 


s left to 
re right 
mulative 
case of 
tive pre- 
le extent 
no more 
cumula- 
e holder 
re of a 
in earn- 
mulative 
ings pro- 
between 
*k would 
ve stock 
ast years 
years, in 
lividends 
lich they 
Law Re- 
10n-cum- 
il are a 
‘d in the 
. Cos 
ution of 
lers were 
nly after 
the non- 
ave gone 
n fairness 
o declare 
e holders 
foran V. 
- Day v. 
“ollins v¥. 
21; Star 
:.) These 
ppear to 
Law oi 
“y recog 
lividends 
sition of 


THE BAR ASSOCIATION BULLETIN 


Page 243 





—_—_ 


non-cumulative holders should be at least 
as strong as cumulative holders. Where the 
charter provides that declaration of divi- 
dends shall lie with the directors, abuse of 
discretion of the directors should be cor- 
rected by the courts in both kinds of stock. 
(34 Yale Law Journal 657; Berle, Law of 
Corporation Finance, supra.) Directors are 
permitted to judge whether earnings shall 
be paid or used for the betterment of the 
corporation. (Ballantine, Private Corpora- 
tions (1927) 507.). They may, in their dis- 
cretion, place the earnings into capital, but 
these earnings, having actually been realized, 
have accrued to the stockholders, and their 
right and claim to them should be as defi- 
nite as that of preferred holders. 

When the corporation’s directors attempt 
to declare dividends to junior stock and 
thus distribute to them earnings set aside 
by failure to pay dividends to preferred 
stock, then such an act would be an abuse 
of discretion to the detriment of the pre- 
ferred holders. (Collins v. Portland Elec- 
tric Power Co., supra.) The Collins case, 
at page 228, contains the following unam- 
biguous statement : 

“The conclusion reached is that, when 
there was an accumulation of net sur- 
plus sufficient, after satisfying all prior 
preferred cumulative demands, to pay the 
interest or any part of it for any given 
year upon the second preferred stock, the 
holders thereof earned their interest to 
that extent for the year, and of right 
were entitled to their dividends, which 
could not be defeated. by the board of 
directors, except by setting aside the sur- 
plus for legitimate corporate purposes, 
and that a mere postponement of pay- 
ment did not impair the right.” 

Nor can it be said that non-cumulative 
stock becomes, in reality, cumulative by 
reason of obtaining, in a given year, divi- 
dends aggregating a greater amount than 
the stated percentage to which it was en- 
titled in any one year. In so doing, the non- 
cumulative stock is merely receiving pay- 
ment of profits already realized and which 
would and could have been paid in past 


years, but which the directors have allowed 
to fall in arrears for reasons of their own. 
When the same thing happens in the case 
of cumulative stock, it is the payment to 
that stock of expectancies for past years, 
which expectancies were not fulfilled for 
lack of earnings in those years, but which 
are made up, by virtue of the contract of 
holders of such stock with the corporation, 
in a more prosperous year. 

The Supreme Court decision in Wabash 
Railway v. Barclay has not definitely cleared 
the situation. The court, in its short 
opinion, merely decided that the directors 
had properly exercised their discretion. It 
is hoped that, in a later case, the distinction 
between cumulative and non-cumulative 
stock and the rights of the holders thereof 
to dividends out of past earnings will be 
more fully set forth. Looked at from the 
point of view of fairness to the stock- 
holder and correctness of legal principle, it 
would seem, as many writers on the sub- 
ject are now maintaining, that once earnings 
have actually accrued, the rights of non- 
cumulative holders, at a later time, to divi- 
dends which will include these accrued 
earnings, should be just as definite as that 
of cumulative stockholders. 

There appear to be no California decisions 
squarely on the question of this distinction 
between the two kinds of preferred stock. 
It would be interesting to know what our 
court would decide in a case of this sort. 
Bearing in mind section 309 of the Civil 
Code, which is te the general effect that 
dividends can only be had out of surplus 
earnings, would it be decided that earnings 
which had been by the directors “ploughed 
back” into capital lose their identity as 
earnings, even though it was not necessary 
that the directors do this, or would the 
court hold that such capital is impressed 
with the claim of the stockholders to the 
earnings so invested? The intent of the sec- 
tion being obviously only to keep whole the 
capital structure of the corporation, it 
would seem reasonable that the court could 
deal with surpluses built out of earnings in 
such a way as to protect the dividend claims 
of preferred stockholders. 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BuLLETIN. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
BULLETIN in its program of constructive end cavor for the welfare of the Bar Association. 
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Ambulance Chasing in Bankruptcy 


By Hiram E. Casey of the Los Angeles Bar. 


The assets of a bankrupt’s estate are ad- 
ministered by a trustee who is elected by 
his creditors for that purpose. The Bank- 
ruptey Act provides that the creditors of 
a bankrupt shall, at the first meeting of the 
creditors, choose a trustee and that such 
choice shall be determined by vote of the 
creditors who have filed a proof of claim 
in the manner and form prescribed by the 
act. The nominee who has the majority in 
number and amount of claims so filed may 
be declared elected as such trustee. For 
administering the estate, the act provides 
a compensation on a fixed percentage basis. 
The act also contemplates that the trustee 
may, where the case requires it, retain the 
services of an attorney to assist him in 
handling the legal problems arising in the 
administration of the estate. 

In nearly every bankrupt estate having 
any assets there are some legal problems— 
actions to be filed or defended, titles to real 
estate involved, preferences to be recovered, 
rights of creditors to be determined and 
adjusted. It was not contemplated by the 
Act that the Trustee was to attempt to ad- 
minister an estate without the aid of an 
attorney, at the expense of the estate. 

Unfortunately, with the rapid growth of 
our commercial world, individual creditors 
have apparently left to others the burden 
of disposing of bankruptcy cases, except 
an occasional outstanding case. As this in- 
creasingly becomes the rule, the so-called 
runner type of attorney saw a new field for 
his endeavors. 

The act provides that the creditor may 
vote in person or by duly authorized proxy. 
The proxy may be given to anyone, and is 
not restricted to an attorney at law. The 
so-called runner soon learned that if the 
creditors could be organized for the pur- 
pose of electing one of their members trus- 
tee, they could likewise be “organized” by 
him for the election of a trustee of his own 
choosing, for the primary, and in many 
cases the sole purpose of getting the fees 
allowed the trustee and his attorney, and 
such other emoluments of the office as 
could be procured. 

_As the rules of the various bar associa- 
tions forbid the solicitation of legal business 
by an attorney, this rule was easily evaded 


by having a layman do the work of “organ- 
izing” the creditors. This so-called “organ- 
izing” of creditors consists in procuring 
a list of the creditors and soliciting the 
proxy or power of attorney, either in per- 
son or by mail. Of course, occasions may 
arise where a creditor may have a partic- 
ular trustee elected, or have some particular 
attorney represent the trustee, and it would 
be not only necessary but proper to circu- 
larize the creditors and organize them for 
their mutual benefit. But it has become the 
rule, rather than the exception, that the 
creditors are circularized and solicited not 
by one creditor for any special purpose, 
but by some runner, or henchman of some 
unscrupulous attorney for the sole purpose 
of obtaining the fees and compensations 
incident to the office of trustee. 

The evils of this practice are two-fold. 
It not only prevents the creditors and their 
selected attorneys from administering the 
estate and protecting their rights and en- 
forcing their claims, but the so-called run- 
ners, in order to obtain the list of creditors 
and thus advance control of the estate 
through solicitation of representation from 
disinterested or distant creditors, have often 
offered and granted immunity from prose- 
cution and complete investigation of the dis- 
honest bankrupt, for advance information 
and a list of the creditors from the bank- 
rupt. 

Thus has sprung up in the bankruptcy 
practice a phase of ambulance chasing. This 
is probably due primarily to the solicitation 
of claims on the one hand, and the lack 
of interest on behalf of the creditors on 
the other hand, coupled with either a total 
disregard by the referee in bankruptcy, of 
the known existing condition, or with his 
acquiesence therein. Surely a referee in 
bankruptcy, whether in a large community 
where there are many bankruptcy cases 
pending, or in smaller communities where 
there are few, must soon know from his 
own experience in cases before him and 
from general information that necessarily 
comes to him at the election of trustees, 
that certain factions merely represent run- 
ners, henchmen or ambulance chasers. 

This most obnoxious evil of the bank- 
ruptcy practice could be reduced to a great 
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extent by having each creditor’s claim filed 
by his personal attorney, who should also 
attend to such organization of the creditors 
as is proper. A creditor should refuse to 
grant a power of attorney to some one he 
never heard of who solicits the same for 
the “benefit of some creditors’ committee.” 
the referee could co-operate in correcting 
the evil by refusing to accept as trustee one 
who is proposed by attorneys or henchmen 
whom he knows to be runners or ambulance 
chasers, and by refusing to appoint as at- 
torneys for trustees such members of the 
bar as he knows are guilty of unethical 
practices in procuring the election of trus- 
tees. 

As a result of the evils from the so-called 
ambulance chasing in bankruptcy practice, 
the Supreme Court of the United States on 
January 13, 1930, promulgated a new gen- 
eral order in bankruptcy, amending General 
Order XXXIX relating to the representa- 
tion of creditors by receivers or their attor- 
neys. General Order XXXIX as amended 
reads as follows: 

“Neither a receiver nor his attorney 
shall solicit any proof of debt, power of 
attorney or other authority to act for 
or represent any creditor for any purpose 
in connection with the administration of 
the estate in bankruptcy or the accept- 
ance or rejection of any composition of- 
fered by a bankrupt. The local Bank- 
ruptcy Court may, however, whenever a 
banking institution is under local rule or 
practice always appointed receiver in 
cases requiring the services of a receiver, 
by local rule approved by a majority of 
the Circuit Judges of the Circuit, pro- 
vide that notice may be given to the 


creditors of the availability of such inst. 
tution to act as trustee if elected, ang 
may provide means to facilitate the cred. 
itors in filing and voting their claims jp 
favor of the election of such institutioy 
as trustee.” 

Pursuant to the new General Order ané 
apparently to prevent a recurrence of such 
evils and bankruptcy practices as are com. 
plained of in the Southern and Eastern Djs. 
trict of New York, the United States Djs. 
trict Court for the Southern District 9; 
New York promulgated new rules, which 
were approved by the United States Cireui 
Court of Appeals for the Second Circuit, 
The rules inter alia provide for the giving 
of notice to creditors of the availability oj 
a certain banking institution to act as trus. 
tee, provide in detail means to facilitate 
creditors in voting their claims in favor of 
the election of such institution as trustee 
provide that no receiver or trustee shall 
employ an attorney, custodian, watchman, 
investigator or detective except on order oj 
court, and prescribe severe punishment for 
the violation of the last-mentioned provision, 

Without a doubt if the members of the 
bar do not take it upon themselves to rid 
the profession of the evil of the ambulance. 
chasing lawyer in bankruptcy practice, the 
rules passed by the New York Districts wil 
become universal. While this might reduce 
this evil, it would probably, to some extent 
at least, create another condition that the 
members of the bar are now combating. It 
would tend to divert the bankruptcy practice 
to trust companies, corporations or commit: 
tees of laymen, resulting in what a member 
of the California Bar has denominated 
“The unlawful practice of law.” 
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Treasurer’s Report for 1929 
(Filed February 13, 1930) 
To the Officers and Members of the from last year makes our total 
Los Angeles Bar Association: TESOUICES  -....-.------------2-n-neeeneneeee= $25,077.93 
Your treasurer reports for the year be- Brought Forward .............-.--..---. $25,077.93 
ginning January 1, 1929, and ending De- Paid out by Los Angeles Bar 
cember 31, 1929, as follows: Association by checks Nos. 
Balance reported in Bar Associ- 1472 to 1718 inclusive (ex- 
ation Treasury as of January cept No. 1514 which was re- 
= pee ale "$ 716.45 turned and cancelled), in pay- 
ments of warrants signed by 
Receipts the president and secretary, as 
Dues collected for the year 1929 per vouchers of even numbers 
from 1888 members at $10.00 herewith returned and itemized 22,216.23 
each, as per receipts issued Leaving a balance in Bar Asso- 
therefor, bearing numbers 1 ciation Treasury, January 1, 
to 1888 inclusive, as per list aes 
SOT vccciieninnsrane $18,880.00 SOE > tedenstssccondeinchnteomannemiitonineesods 2,861.70 


Dues collected from 262 special 
members, as per special re- 
ceipts for $5.00 issued there- 
for, bearing numbers 1 to 262 
inclusive, as per list returned.. 

1,310.00 

Dues collected for year 1928 up- 
on reinstatement and miscel- 
laneous receipts Numbers 1-A 
to 33-A, as per list returned 


sii apiaetitiebintpeanlionisicien 413.17 
New Members 
Membership fee received with 
application for membership 
from 29 members at $10.00 
Oe. Sok $290.00 
Membership fee received with 
application for membership 
from 104 members at $5.00 
— 520.00 810.00 


Received from Other Sources 


Received from donation for fur- 
niture fund by 17 members 


snensataditiainceespaliliaaiiliies 1,600.00 
Donation from Los Angeles 
Clearing house ...... 1,000.00 


Dec. 23—Refund from Los An- 
geles Chamber of Commerce 
from Christmas banquet, De- 
cember 19, 1929 .... 158.00 

Interest received from money on 
deposit in Savings Account in 
Bank of Italy .......... 190.31 


24,361.48 


Which, together with balance 


24,361.48 


NOTE: No accounting is made in this 
report of any moneys collected by volun- 
tary subscription by the Judiciary Cam- 
paign Committee of this Association, as 
these funds were handled exclusively by 
said Committee, which Committee, on July 
16, 1929, by its chairman, transferred to 
your treasurer the sum of $650.10, being 
balance in their hands at that date. This 
amount was deposited from July 17, 1929, 
in the name of the Los Angeles Bar Asso- 
ciation Campaign Fund, Special Savings 
Account No. 29029, Bank of Italy. This 
money is available for future compaign 
purposes upon order of the Trustees of 
your Association. 

Respectfully submitted, 
T. W. Rosinson, Treasurer 


We hereby certify that we have 
examined the above report and 
find the same to be correct and 
vouchers returned in fuil for all 
expenditures, as set forth herein. 
(Signed ) 
ARTHUR M. os! Be oat 
Love Waitat Auditing Committee. 


Note: In the above amount of expendi- 
tures there is included the amount paid on 
bills incurred prior to January 1, 1929, but 
paid subsequent thereto, the sum ol 
$3,047.56 

Also, on January 1, 1930, there were out- 
standing bills incurred to the amount ol 
$996.35 during the year 1929 and which 
have been paid since January 1, 1930 and 
will be reported in the next annual report. 
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- his life he will spend in that room; thinking, planning and fighting to 
perpetuate what he has created. Playing such a vital role in the life of 
the man, the office should look the part. 

An inspection of our “CORPORATION” line of office furniture will 
disclose the surprisingly nominal “Fee” necessary to create such an 
2 216.23 atmosphere. 
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entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling 
trusts, and considerate attitude toward beneficiaries. 
An attorney is also entitled to know that such a trustee or 
executor will recognize his own just claims to carry on 
mumittee the necessary legal work connected with the estate. 
expendi- In all these considerations, the general practice and repu- 
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Bulletin Committee Report for 1929-1930 


(Filed February 17, 


To the Los Association: 


The Los Angeles Bar Association’s BuL- 
LETIN has, during the past year, as hereto- 
fore, been under the editorship of Howell 
Purdue. The Literary Sub-Committee in 
charge is composed of Birney Donnell, 
Chairman, Russell B. Jarvis, Albert E. 
Marks and Maurice Saeta. Too much credit 
cannot be given to this Sub-Committee for 
its untiring efforts to improve our publica- 
tion. 


Angeles Bar 


The Committee wishes to take this oppor- 
tunity of expressing its appreciation for the 
work of members of the bench and bar who 


have contributed articles to the BULLETIN 
during the year, and of Harry Graham 
Balter, in charge of the Book Review de- 


partment. 

The Committee takes pride in announcing 
that this year the BULLETIN has been self- 
supporting and now has $571.10 in the bank 
and accounts receivable of $108.50, and has 
no indebtedness. 


We 


State wide 
TRUST SERVICE 


—.. 


now have a monthly circulation of 





_—-, 


Eureka 


INTELLIGENT 
COOPERATION 








in all matters pertaining 
to TRUST SERVICE 
for your clients is 
available at all of 
our branches. 





San Francisco 






thie 


San Luis Obispo cc 


Statewide Trust Service 


Bank o f Italy 


NATIONAL 9 kof Italy 











a A NATIONAL BANK J 





1930) 


2700 in Los Angeles County and 100 ely. 
where. 

During the year an effort has been mage 

procure news articles from the various 
committees of the Association. We haye 
had no success as the result of this effort. 
In our opinion, the pages of the Buttery 
can be devoted to no better purpose than to 
keep the members informed on the work 
that is being done by the committees of the 
Association, since it is by those committees 
that much of the serious work of the Asso- 
ciation is carried on. We desire to avoid. 
so far as possible, filling the BULLETIN with 
, annual statistical reports. We believe 
that brief, newsy articles on the current 
matters engaging the attention of the com. 
mittees will be of interest to the members 
and will be an effective means of develop- 
ing the power that should be behind this 
organization. 


Asy 


Emphasis has been placed, during the 
year, on articles that would have a practical 
value for the members of the Association, 
We have had some success, but are far 
from being satisfied with the result. With 
2500 members in the Association, there 
should be at least 100 who would be able 
and willing to contribute brief, timely arti- 
cles of real practical value to the members. 

Many of our members should be able to 
furnish interesting matter gleaned from 
cases upon which they are working. Such 
articles might include a statement of the 
facts, the law applicable thereto, and the 
result obtained. Articles on recent changes 
in the law, on probate law and procedure, 
corporation law, mechanic’s liens, jurisdic- 
tion of Municipal Courts, community prop- 
erty, usury, the State Commissions, and 
other topics of current usefulness are very 
much desired. 

It would add to the interest in the But 
LETIN if we could also have articles of get- 
eral interest on sociological subjects. There 
must be many members of our Association 
who are interested in the above subjects 
who could write in an entertaining and it 
structive manner upon them. We urge that 
they send in their contributions. 


Respectfully submitted, 
The Bulletin Committee 
By Norman A. Battie, Chairmat. 
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Book Reviews 


Edited by Harry GRAHAM 


A\groNAUTICAL Law; by W. Jefferson 
Davis of the Los Angeles Bar; 1930; 541 
pp.; Parker, Stone & Baird Co., Los An- 
geles. 


The law of aeronautics opens a compar- 
atively new field. It is significant that most, 
if not all, of the present clarification of the 
subject of aeronautical law has come from 
the efforts of legal scholars who have been 
pioneers in the movement. To the result 
of the continued effort of such scholars we 
must turn for a solution of the aerial legal 
problems of the future. 

The American Bar Association was first 
to see the importance of stating the princi- 
ples of aeronautical law correctly. The 
reports of the Committee on Air Law, and 
later the Committee on Aeronautical Law 
of the American Bar Association, are the 
sources of aeronautical law as it has been 
developed in this country. These sources 
are illuminated and explained in this trea- 
tise on Aeronautical Law. The author, 
who has been a member of the Air Law 
Committee of the American Bar Associa- 
tion since 1921, has forcefully advocated 
the adoption of a Uniform State Aeronaut- 
ical Code, and the American Bar Associa- 
tion is now engaged in drafting such a code. 
The American Bar Association quickly saw 
the necessity of restating the principles of 
substantive law. In the field of aeronaut- 
ics it has more recently embarked upon an 
equally ambitious program which will be to 
formulate the law of aeronautics so that a 
restatement of the fundamental underlying 
principles will not be necessary but will 
keep pace with the development of this new 
activity. 

The First Department of Air Law was 
established by the University of Koenigs- 
berg in East Prussia and was in charge of 
Dr. Jur. Otto Schreiber, well-known Euro- 
pean authority. Dr. Schreiber initiated the 
effort to secure the interest of students of 
air law in all countries, hoping to make the 
Air Law Department an international estab- 
lishment in its attendance. In 1928 Mr. 
Davis visited Koenigsberg and arranged for 
the first lectures on air law in this country, 
bringing Dr. Schreiber over from Germany 
tor that purpose. Lectures were given at 


3ALTER, Assistant United States Attorney. 


the University of Virginia, the University 
of California at Berkeley, and the Univers- 
ity of Southern California at Los Angeles. 
Later the Schreiber-Davis program for ex- 
change of scholarships and fellowships be- 
tween German universities and universities 
in the United States was put in motion. 
This was the beginning of the interest in 
aeronautical law which has been taken more 
recently by a number of _ universities 
throughout the United States. 

The New York University School of 
Law has joined hands with Koenigsberg 
University in fostering a special research 
work in the field of aeronautical and radio 
law. This law school has collected the nu- 
cleus of an air law library and publishes 
the dir Law Review, the first of its 
character in this country. This is but the 
forerunner of a more ambitious program 
and is in accord with the long-established 
interest of the university in aeronautics and 
radio. New York University was the first 
institution to establish a school for aviation 
under the auspices of the Guggenheim 
Foundation, and was also the first uni- 
versity to establish a school for the instruc- 
tion of teachers for aviation ground schools. 
Very effective research work in aeronautical 
law has centered in the school of law at the 
university. 

The subject matter of Aeronautical Law 
has to do with a new domain — the 
transportation of persons and _ property 
through the air above us, and the law gov- 
erning employment of the instrumentalities 
necessary to that end. New legal problems 
present themselves and the new concepts of 
human right must be developed. Jurisdic- 
tion over flying things must be localized and 
defined. Into and through this field, soon 
to become very important in the onward 
march of our civilization, the lawyer must 
accompany the business man. 

Aeronautical Law is a very helpful, 
illuminating and valuable contribution to the 
literature of the law. Its companion volume, 
Radio Law, has blazed a distinctly new 
trail in a very interesting field of legal re- 
search. We feel that Aeronautical Law 
offers an additional guide to those who 
enter this new field of law, greatly facili- 
tating their study, and that it will enable 
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lawyers more intelligently to cope with the 
increasingly difficult problems that are sure 
to confront the profession. 


BENJAMIN F, BLEDSOE 





(Former Judge. U. S. District of Calif.) 
CALIFORNIA CORPORATION AMENDMENTS 
(1929), A Compendium of The New 
Corporation Laws of California, with Ex- 
planatory Notes on the Code Amendments 
and New Corporate Forms; By Henry 
Winthrop Ballantine, Professor of Law, 
University of California, Draftsman of 
the Committee of the State Bar on Re- 
vision of the Corporation Laws; 1929; 
171 pp.; Parker, Stone & Baird Co., Los 

Angeles ; price $3.00. 

Henry Winthrop Ballantine has probably 
done more than any other single individual 
to modernize the corporation laws of Cali- 
fornia. Since his coming to California from 
the Middle West only a few years ago, he 
has, as Professor of Corporation Law in 
the School of Jurisprudence, University of 
California at Berkeley, unceasingly and un- 
tiringly demonstrated the fact that so much 
of the California corporation law was out 


of date and out of harmony with modern 
systems of corporation law. It was only 
natural, therefore, that when the State Bar 


of California decided to take an active part 
in the revision of the corporation laws of 
this State, Professor Ballantine should be 
made the official draftsman for the com- 
mittee formed for that purpose. 

Although the committee was not able to 
complete its work prior to the 1929 session 
of the California Legislature and did not 
officially propose any amendments to the 
Civil Code, certain members of the Com- 
mittee, however, co-operated in their per- 
sonal capacity with the Assistant Secretary 
of State in securing the passage of various 
measures which made extensive changes in 
the corporation law of California. It can 
be said with some pride that the California 
law of today takes its place among the 
modern systems of corporation law through- 
out the country, particularly those of Ohio, 
Delaware, Nevada and New Jersey. 

California Corporation Amendments in 
essence sets out all of the amendments to 
the sections of the Civil Code which deal 
with corporation law; but this book does 
more than simply set out the Code sections. 
After each section there is a “comment” 


————, 


which discusses the changes and cites case 
and authorities and often text books ang 
law review articles, substantiating state. 
ments made by the author and discussing 
the general problem presented by the par. 
ticular code section. 

To one who has had the pleasure of hay. 
ing studied corporation law under the 
author of this valuable book, it is interes. 
ing to note that Professor Ballantine’s owy 
theories have been largely written into the 
new amendments; for example, the modif. 
cation of the doctrine of ultra vires as nowy 
expressed in the new amendment to section 
355 of the Civil Code, largely represents the 
principles for which Professor Ballantine 
has long contended (page 54). 

There is other valuable material in this 
little book besides the corporation amend. 
ments proper, for example, starting on page 
93 extracts are given from the Corporate 
Securities Act, which will be most usefy) 
for ready reference in the formation oj 
corporations and the issue of securities 
On page 101 are set out the 1929 Rules oj 
Practice before the State Corporation De 
partment. On page 114, we find extracts 
from the Bank and Corporation Franchise 
Tax Act. 

Starting on page 125 there are fifteen 
very valuable and up to date corporate 
forms. 

Although this book is brief and inexper- 
sive, it is invaluable to every lawyer who 
is at all interested in corporation law. In 
fact, inasmuch as most of the new 192 
amendments are still uninterpreted, a book 
of this sort which contains a discussion oi 
them by an author as eminent as Professor 
Ballantine is an absolute necessity. 

The bar of California should be deeply 
appreciative of the outstanding contribu 
tions which Professor Ballantine has made 
in the field of corporation law. Although 
he has already contributed a very excellent 
treatise on Private Corporations, this te 
viewer expresses his personal hope tha 
Professor Ballantine will find the time to 
write a complete work on the modern cor- 
poration law of California. A work of this 
sort, if containing provision for bi-annua 
supplements to take care of legislative 
changes would no doubt be a work of las 
ing benefit to the profession. 


HARRY GRAHAM BALTER 
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Corporations— 
Anywhere— 


@When you have a company to incor- 
porate in any state other than Cali- 
fornia, or — 


@When you have a company to qualify 
in any state as a foreign corporation — 


@You have, readily available thru our 
organization, a service complete, com- 
petent and economical for just the as- 
sistance you need. 


@ Dealing only with members of the Bar 
—organized in 1902 — our experience 
and reputation constitute a _ reliable 
safeguard for your corporate matters 
anywhere. 


UNITED STATES 
CORPORATION 
COMPANY 


New York Van Nuys Building Chicago 
Dover, Del. St. Louis 
Albany, N. Y. Los Angeles Minneapolis 
Baltimore, Md. TUcker Philadelphia 
Jersey City, N. J. 8764 Tallahassee, Fla. 
Washington, D. C. Carson City, Nev. 
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Such Success 
Must Be 
Deserved 


Fifteen years of steady growth in one straight 
line—a client link of the outstanding business and 
professional men—10,000 of them—and every 
one enthusiastic about my system for restoring 
men to fine, physical condition—and keeping them 
there. 





Three thriving establishments—Los Angeles, San 
Francisco, Oakland. 
Such success must be deserved. 





A Trial Will Convince You. 





Al Williams 
Conditioner of Men Booklet on Request 


| Wi lk Physical Conditioning for a 
/ x LEETAMS Basiness & Professional Men 
LOS ANGELES SAN FRANCISCO OAKLAND 


SPRING ARCADE BLDG. 425 BUSH STREET RICHFIELD BUILDING 
» FABER 3254 DOUGLAS 3260 GLENCOURT 4673 








Hovis-Baker 
Printing & Mailing Company 


PRINTING 
MIMEOGRAPHING 


MULTIGRAPHING 


116 Henne Building 
122 West Third Street VAndike 5854 
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SUBDIVISION TRUST 


SERVICE 


Saves time. 
Saves money. 


Eliminates worry, 
delay, disputes. 


Satisfies the buyer. 
Establishes confidence. 
Speeds up operations. 
Protects all parties. 


Adds prestige 
to project. 


TITLE GUARANTEE & TRUST 


COMPANY 


TITLE GUARANTEE BUILDING 
Broadway at Fifth, Los Angeles 
Capital and Surplus $7,000,000.00 
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Annotated with forms for incorporation and with practical 
suggestions on the formation of corporations 
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OUR TWENTY-FIFTH ANNUAL EDITION 


DIRECTORY OF ATTORNEYS 


Is now ready for distribution. Upon request 
we will be glad to send you a copy 


FREE OF CHARGE 
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